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Before anything else, allow me to thank the Netrets Auschwitz Committee, the

Netherlands Pensions and Benefits Board, the CdnteiHolocaust and Genocide

Studies, and the Royal Netherlands Academy of $eefor having invited me to give

this year’s “Auschwitz Never Again” Lecture. It mimbling to share the same honour
with extraordinary past recipients such as Raubéttd, Albie Sachs, Simone Veil, Jorge
Semprun, Irene Khan and Thomas Birgenthal. It 3 al great honour to be able to
speak with you on this international day of remeanle for the victims of the Holocaust
and of other genocides, corresponding to the arsave of the date of the liberation of

Nazi death camp Auschwitz-Birkenau.

| would like to begin my remarks this evening byely explaining why this award has
such great personal significance for me.

Unlike some of the past honorees, | do not haveesgmal experience or family

background that directly tied my life to Auschwitzthe Shoah. Yet in many ways, much
of my professional life has occurred in its shaddVhether as a lawyer and a judge in
Canada deeply committed to the Rule of Law, whetthaing my tenure as Chief

Prosecutor of the International Criminal Tribun&bs the former Yugoslavia and for

Rwanda, or as the UN High Commissioner for HumaghRj, | have always understood
“Never Again” not as the acknowledgment of a newalitg but as a call to action, a

challenge to the indifference with which we so pftespond to atrocious suffering from
which we believe we will always be immune. Thatiffeslence attained unconscionable
heights in preventing the Shoah and in failing ttipgt once the extermination became
known. From where | stand, it is painfully apparémt this was also facilitated by a
legal system that became complicit in its own enosiwith legal order supporting

oppression, losing any form of moral compass.

Maybe because | had no family history tying mehte lhorrors of the Second World War,
| have always thought that | was approaching issuesclinical, rational, dispassionate
way. | believed that my own response to the NewgaiA call for action was grounded in
a professional training and a moral choice, na imore intangible, emotional reaction
based on one’s complex humanity. | was confrontéd @ different reality when | first
went to Rwanda on the eve of becoming the Chie$étnator for the Tribunal. This was
in the fall of 1996. | went to visit a massacres sivhere the bodies had been left lying
and decomposing in the school in which men, wonmehchildren had been slaughtered.
After my visit to the site, | was driven back togéli where | had an appointment with
the President. | first went back to my hotel and laalong shower to wash away the
odour of death that | felt had not left me. At tresident’s residence, | was asked to sit
in a waiting room and a young woman brought me asguook to sign. | wrote



something in the book, trying to capture the exttamary turn that my professional life
had taken. | took a few minutes to write somettdang gave her back the book. She soon
came back to me and said could | please sign aredndyg comments. | did, and she left
again. She returned shortly, looking very puzzbedj said | had written the wrong date.
We were in late September 1996. Under my named Mréten April 6 1994. The night
the genocide began. | was shocked. | understoothéofirst time the extraordinary grip
that the past can have on you, once you realizeythmaare part of it.

| want to return to my professional realm and dsscwith you tonight what extraordinary
strides we have made though the law to build thendation for a world in which the
promise of “Never Again” has greater resonancepdrticular, | want to share with you
tonight my own sense about the importance of jastichelping honor that promise.

The idea of justice, and in particular of persarahinal responsibility for crimes almost
too great to be attributed to a single individweds captured powerfully in the creation of
the Nuremberg Tribunal, and carried through in nmodienes by, among other things, the
establishment of a permanent International Crim@aurt. It is one of the most powerful
legacies to have emerged from the human ruins efSthoah. It may seem obscene to
claim a positive legacy from the Shoah, and woesdraw rudimentary moral lessons
from moral failures of this magnitude. And it magesn absurd to claim that a worthy
legal system could emerge form the ultimate failoir¢he Rule of Law and its pathetic
surrender to brutality. But | suggest to you ttiegt universal moral impulse that led to
the a modern concept of justice is very much aretham what Auschwitz has come to
represent: a call for justice, not just in the oarrsense of punishment, retribution and
deterrence but rather in the broadest possibleesemscompassing sustained and
universal progress in the domain of human rightstiqularly in the commitment to
ideals of equality, non-discrimination, and the tpotive umbrella of civil, political
economic, social and cultural rights.

Let's consider for a moment the huge distance wee Heavelled as an international
community in the last 65 years by looking at whas thappened on the international
scene — in terms of law, policy, and institutiohs.early 1945, there was no United
Nations, no European Union, no Council of Europe, muman rights law, no

international criminal law, no refugee law, andyotiie rudimentary framework of the

law of armed conflict. There were no human rightsirts, no international criminal

tribunals. Both in domestic legal systems and terimational law states ruled supreme.
International laws and institutions were few andalyeand the individual human right to
dignity was a notion rooted in religious or moraathings, but nothing more than an
aspiration, poorly reflected in the law, and of iIsguunenforcable as a right.

That legal world, as it existed at the start of 3,94 in part the one that enabled the
Shoah to occur.

In this respect we might ask: what choice did thternational community have at that
time but to reassess its fundamental beliefs comegmhat was right and good about the
international legal and institutional order?



With this broad question in mind, what | proposadtothis evening, very briefly, is to
explore two particularly significant legacies teaterged from the Shoah:

1. The emergence of human rights as an idea and asdwa d&f law, with its
accompanying set of institutions; and

2. The idea of individual justice after genocide, asbedied in international
criminal law and institutions.

International Human Rights Law: The Rise of State Rsponsibility

For centuries, and right up to the end of the Seéadlorld War, public international law
accorded individuals few meaningful rights. Statese the only lawmakers and the only
subjects of international law, and they could geltertreat their own citizens as they
wished. International law was truly the law of smign states; individuals and groups of
individuals had no standing in the internationalesr

It was precisely the events of the Shoah that aliyatd political will behind a new
international norm of human rights. If there ha@hany doubt that some of the worst
atrocities are committed by governments againsir tboen people, that doubt was
irredeemably shattered by the Shoah. The eventSeobnd World War made a link
between international law and individual rights wmdable.

The first major source of international human riggldw was, of course, the Universal
Declaration of Human Rights, adopted without dissen1948 by the UN General

Assembly. The UDHR is premised on the principléhaf equality of all human beings in
rights and dignity. It goes on to articulate thehtito life, liberty and security of the
person, and to further enumerate a series of righds in a sense unpack Franklin
Roosevelt’s inspired prescription of freedom froeaurf and freedom from want.Yet the
Universal Declaration was not a binding treaty. Hoat reason, most human rights
supporters saw it as a major compromise. They hated a legally binding Bill of

Rights.

As things turned out, for the next 28 years thevedrsal Declaration was the only
comprehensive human rights instrument at the iateynal level, and a major influence
on the content of domestic constitutions and regidmuman rights treaties. Then,
beginning in 1966, and continuing up to today,gniicant range of international human
rights treaties came into force, including treatms civil and political rights; on
economic, social and cultural rights; on childrenights; on the elimination of
discrimination on the basis of race or gender amate recently, on the basis of physical
or metal disability; and, of course, on the protidn of torture, and cruel, inhumane or
degrading treatment or punishment.

More than eighty percent of today's states havdigdtmost of these treaties. Thus
Professor Louis Henkin has observed, “By the entth®ftwentieth century, human rights,



a political-philosophical idea, had become an idgy] the ideology of our times,
achieving near-universal acceptance...”

Also emerging from the ashes of the Shoah weréelteof international refugee law — a
related but independent field from internationafniam rights law — and the expansion of
international humanitarian law in the form of th@4® Geneva Conventions and their
related protocols.

Let me now turn to the institutional framework wttwhich international human rights
must be protected. The UDHR was of course developgdthe United Nations
Commission of Human Rights, under the intellectaald political leadership, in
particular, of Eleanor Roosevelt (... | saw a fesang ago in Geneva at the International
Human Rights Film Festival the original film fooagf the adoption of the UDHR by
the GA including the speech by the only woman \gsiim the room. The President
addressed the Assembly as “Gentlemen”...somewhatrisingly, they were not all
smoking...)

The CHR became much maligned over the years, ang gamy tenure as High
Commissioner | was party to the process that leiistadlemise and replacement by the
Human Rights Council. In my view the profound msdathat led to the abolition of the
Commission on Human Rights had many roots. In padflected a dissatisfaction and
indeed a bitterness in the human rights discourdea United Nations that has not and
could not have been resolved by a mere institutiadgustment. But fundamentally |
think that the Commission had outlived its usefahas a mostly normative body, and
had been unable to successfully reincarnate itaslfa monitoring body for the
enforcement of rights and of norms and standardsl, Aankly, the normative era had
largely overrun its course. Between 1948 and 20@5xorld had equipped itself with a
broad range of excellent normative documents: catiimes, treaties, declarations,
comments, but continued to be very deficient augng that norms be implemented,
standards adhered to and rights enforced. Thetefimaide by the Commission on Human
Rights to transform itself into an implementati@rum were not only unsuccessful but
destroyed the effectiveness of the Commission eg&ra normative body. When it
started to move from the creation of thematic sge@pporteurs to country specific
mandates, the Commission quickly became accusegoliicization, selectivity and
double standards. Country specific discussionién@ommission were of course never
welcome by the country under scrutiny, and thatgoism led to the formation of
political alliances resisting the specific fingeoiqting. Eventually, the Commission
became a lame duck institution, having lost on ¢me hand the support of many
developing countries who felt selectively exposed their human rights shortcomings
and, most significantly of the United States angesal western countries who believed
that the Commission had become a forum of choiceufdair Israel bashing. So the
momentum for the abolition of the Commission was difficult to create. The positive
creation of its successor institution, the Humagh®s Council proved considerably more
challenging, and to this day the UN Human Rightsii@d continues to be an institution
in search of its legitimacy. Meanwhile, some 15rgego, the General Assembly created
the Office of the High Commissioner for Human Rgjhoften mistakenly associated



exclusively with the functions of the Human Rigi@®uncil, but in fact mandated
independently to promote and protect all humantsighhis, in my view, requires that the
Office of the High Commissioner strive to operatetioe ground, in an attempt to prevent
and denounce human rights violations when no ath#rority is able or willing to do so.

Of course, the UN system is not alone in protecimegrnational human rights. There are
also regional equivalents to the UN bodies, whioh r@sponsible for supervising the
implementation of regional human rights law in Epgpthe Americas, and Africa. These
systems provide crucial protection complementarthéoUN system.

And yet, even an effective combination of UN andiseal law and institutions cannot
diminish the primary role thatates must play in the promotion and protection of human
rights. The state, and not the UN or any regiorayb remains the most important
guarantor of human rights. This was true in 194& @mains so today. The international
system is there as a backstop: as a device ofdsatt if the state’s protection of human
rights fails. As a rule, the international systetrowd offer protection only when
effective domestic action is impossible, whethes thuincapacity or unwillingness.

* * * *

The international law of human rights has one otimgtation. It only provides for state,
rather than individual, responsibility. So we mask: what law is there to apply to the
individuals who actually commit the violations? Wleanerged after the Shoah to take
account of this more personal scale of accountgbilHere we come to the domain of
international criminal law, the second major topiwant to briefly address with you
tonight.

International Criminal Law: The Rise of Individual Responsibility

In the shadow of the Shoah, many profound philos@blyuestions arise about recourse
to criminal sanctions in the face of crimes of timgtgnitude. Is therany proper response
that law or institutions can offer to acts as massnd grotesque as those so vividly
embodied in the images of Auschwitz? Remember HlanArendt's compelling
observation that “Men are unable to forgive whatytltannot punish and . . . they are
unable to punish what turns out to be unforgivédble.

And can we truly purport to appropriate the pligitthe victims by standing, in their
name, to call perpetrators to account, to meadueeldvels of their culpability, to
exonerate, to mitigate or to denounce their guid &xtend what the law says is the
appropriate punishment?

Troubling as these questions might be, there ishmice but to reconcile the past with
the future. | believe that we cannot do so by symgtieving. This is what the

“Auschwitz Never Again” call to action really mearGriminal punishment is not only
based on the expectation of deterrence. Frankiy ftot always clear that the fear of
punishment would prevent actions grounded in suchwiated sense of personal



superiority and contempt for the rest of humanBut our commitment to prevent

genocide and crimes against humanity requires, @iremum, that we denounce the
unspeakable, and that we collectively re-constituetmoral world in which we intend to

live. Through the imposition of a criminal sanctithrerefore, we do not purport to make
the victims whole again, to make their sufferingagipear, to make it all better. Not just
by denunciation and deterrence, but by the loudffiemation of our moral choice we

undertake to extend the protection of the law karatluding to those whose conduct will

be judged under the very rules that they have gssty repudiated.

The ideas that gave rise to international crimiaal, to the reach on the international
community into individual conduct, like human righaw, may be traced in their modern
form to the events of the Second World War. Morecsjcally they may be traced to the
post-War trials of Nuremberg, and to a lesser e@xieRyo.

As I'm sure all here know, the Allied Powers wergetmined not to repeat the mistake
they had made after the First World War, when tbeyed against an international
tribunal to try leaders of the Central Powers farwerimes. So in August 1945 the
American, British, Soviet and French governmentead to establish an International
Military Tribunal in Nuremberg, Germany, with theirpose of prosecuting the Nazi
leadership.

The Charter for the Tribunal empowered it to trgesainvolving three types of crime:
crimes against peace (also known as the crime giréssion”), war crimes, and crimes
against humanity. Genocide was not an enumeraie@ cmder the Charter: the adoption
of the Genocide Convention, which we also honodayptook place three years later.

In his opening statement at Nuremberg Robert Jacksaceded the limitations of the
law, particularly as a deterrent to war. As he thaid to the Tribunal:

| am too well aware of the weaknesses of juridical action alone to contend that in
itself your decision under this Charter can prevent future wars. Judicial action
always comes after the event. Wars are started only on the theory and in the
confidence that they can be won. Personal punishment, to be suffered only in the
event the war is lost, will probably not be a sufficient deterrent to prevent a war
wher e the war-maker s feel the chances of defeat to be negligible.

In my view, his words were even more powerful whenaddressed not war
itself, but the conduct of warfare and the pergietnaof war crimes. The most
often quoted part of his address articulates thetnotogent foundation for
international criminal law. He said:

The wrongs which we seek to condemn and punish have been so calculated,
so malignant, and so devastating, that civilization cannot tolerate their being
ignored, because it cannot survive their being repeated. That four great
nations, flush with victory and stung with injury stay the hand of vengeance



and voluntarily submit their captive enemies to the judgment of the law is one
of the most significant tributes that Power has ever paid to Reason.

Yet the ensuing Cold War meant that it would betla@o48 years before the world saw
any modern equivalent of the Nuremberg TribunaktTdody was the ICTY, established
by the UN Security Council in 1993 in responsehe tleaths of tens of thousands of
civilians in the former Yugoslavia. This was prolyathe most imaginative step ever
taken by the Security Council, a bold step calfimgpersonal accountability of political
and military leaders for crimes that were unfoldbejore the eyes of the world on a daily
basis.

Remarkably, less than one vyear later, Hutu extismi®m Rwanda murdered
approximately 800,000 Tutsis and moderate Hutua genocide that lasted little more
than three months. The international communityethilo halt the genocide, despite many
prior warnings and opportunities to intervene.

Though a wholly inadequate response, in Novemb8d e Security Council finally
declared that — like the former Yugoslavia — theaaion in Rwanda constituted a threat
to international peace and security under ChaptepMhe UN Charter and established
another Tribunal, the ICTR, to try those resporsibl

| have alluded at the outset of my remarks to mysqeal involvement with these
revolutionary institutions. Like many, at first édred the Tribunals would be nothing
more than paper tigers. In the case of the formegoglavia, we knew the locations of
many of the suspects, but they were on the teegaf states that would not cooperate to
arrest them on the Tribunals’ behalf. Consequently,started to keep our indictments
secret, so that it would be easier, particularly flle NATO forces in Bosnia, to
apprehend suspects who did not realize that theydcbe arrested. In the case of
Rwanda, the situation was entirely the opposites¢hmost responsible for the genocide
had fled the country and had to be located befoyeaation could be taken against them.
In both cases we started focusing our investigatadirectly on the top leaders, the chief
suspects who bore most responsibility for the watsbcities — just as the Nuremberg
Tribunal had done in its time.

As many of you will know, on May 27, 1999, | indéct Serbian President Slobodan
Milosevic, on charges of war crimes and crimesrgdiumanity. He was in office at the
time, and NATO was at war with Serbia. This waseanly example of what would
become the debate between the imperatives of paté¢hose of justice, and the only
one so far where justice was in the lead, althooegice followed shortly thereafter. In
that sense, it is the only impirical evidence tattradicts the assumption that justice can
be an impediment to peace. As you know, Milosevés eventually turned over to the
Tribunal by Serbian authorities and stood trial ire Hague.

Milosevic died in custody before the trial coulddmmpleted, but his case marked an end
to the longstanding impunity enjoyed by politicadamilitary leaders. Fifteen years ago,
the likes of Slobodan Milosevic had every reasobdbeve that they would be forever



unanswerable for their crimes, whatever the magdeitaf the harm they caused, and
regardless of the extend of their direct or commagponsibility for these atrocities. It
took a very long time for the legacy of Nurembevgstart taking hold. The momentum,
however, is irreversible.

* * * *

The tribunals for the former Yugoslavia and Rwaddanonstrated that fair trials at the
international level are possible. This not onlypeel inspire so-called hybrid (or mixed
national-international) tribunals in places suchKasovo, Bosnia, Sierra Leone, and
Cambodia. It also — and more significantly — helpespire states to establish the
permanent International Criminal Court, the worlfitst and only such court. There are
currently 110 state parties to the Rome Statue trimaty that established the ICC and
gave it authority to try genocide, crimes againginhnity, and war crimes — as well as
the future possibility of trying crimes of aggressif states parties so agree.

The ICC cannot be, and was not designed to bepstisite for national prosecutions.

States bear the primary responsibility to preverat punish human rights violations and
war crimes. But the direct reach of internatiomal ko individuals as personal holders of
rights vis-a-vis not only their state but vis-a-wise whole world is an incredible

consequence of the world having done so little ttqet to those died, and those who
survived Auschwitz.

Ladies and Gentlemen,

I now serve as President of the International €1@&ioup, an organization committed to
the prevention and resolution of deadly armed aosfl with its attention focused on
nearly 60 countries worldwide.

As a recent in-house editorial of The Guardian maapser put it:

ICG grew out of the perception that the world cobl/e done more to tackle
Somalia, Rwanda and Bosnia in the 1990s if it haly seen them coming. It
blew the whistle on Darfur, East Timor and northédganda before those
conflicts erupted. It reliably provides cool anadysf major conflagrations within

days of them breaking out - such as with the 22day in Gaza. Even more
impressive, though, is its coverage of forgottend&a - including, in the few

months since Gaza, Haiti, Nepal and Tajikistan. Mtie world's gaze moves on,
the ICG stays, to monitor the unfinished businessglict leaves behind.

My involvement with ICG is part of a continuum.déf very privileged to have worked
in institutions devoted to justice and investedhia call for action that Never Again truly
represents. | have now joined the ranks of civitisty actors as | believe in the
extraordinary mobilization of non-governmental igtitves to advance the public good. |
also believe in being there, in protection by pnese and in speaking up.



We live in a world of unconscionable inequitiesthin states, and between states. A
world of unaddressed grievances and injusticegjenfiocratic deficits with unpopular
minorities always at risk, and with competition &usive resources fierce and relentless.
Inevitably, we live with conflict, ignorance, anéthed. But we also live with the tools
and the knowhow to intervene, and we are a geoeré#tiat understands what happens if
we don’t. “Never again” means “Not if | can help, iand there is always a way to help.
We have already built a great legal infrastructarel a reasonably adequate set of
institutions. We have mobilized groups and indialdufrom all walks of life: people
come with their talents, their money, their goodl,vid work together in the memory of
those who were once abandoned in the most shamaful

| feel extremely honoured to be associated witls¢hwho take heart in this enterprise,
and | thank you most sincerely for the privilegeadtiressing you tonight.



